October 2, 2020

A Special Meeting of Town Council was held on the above date at approximately 9:00 a.m., all
requirements of the Freedom of Information Act having been satisfied.

Present were: Patrick M. O’Neil, Mayor
Chauncey Clark, Mayor Pro-Tem
Sarah Church, Councilmember
Greg Hammond, Councilmember
Tim Reese, Councilmember
Bachman Smith, IV, Councilmember
Kaye Smith, Councilmember

Mayor O’Neil called the meeting to order at 9:03 a.m. and stated the press and public had been
notified in accordance with State Law. There were approximately one-hundred and eighty (180)
members of the public present and three (3) members of the media present. This meeting was
conducted via virtual meeting as a result of COVID-19 Pandemic. The purpose of this Special
Meeting was to discuss the Bluestein et al. v. Town of Sullivan’s Island et al. 2010-CP-10-5449
Mediation Settlement Terms.

Explanation of Bluestein et al. v. Town of Sullivan’s Island et al. 2010-CP-10-5449 Mediation
Settlement Terms: Mayor O’Neil introduced Litigation Counsel Brady Hair and Derk Van
Raalte. Derk Van Raalte gave a synopsis of the case. His statement is below.

“We are here this morning for Council to consider a potential settlement of Bluestein v. Town of
Sullivan’s Island. It may be helpful for me to give you a 20,000-foot synopsis of where we are
and how we got here. I am not going to cover line item, the specific items, because those have
been previously provided in writing to all as far as the terms of the potential settlement.
Generally speaking, the Town owns the land in between the front row homeowners and the
ocean. This Accreted Land is managed by the Town, subject to certain deed restriction
requirements imposed by the Lowcountry Land Trust that are generally intended to keep the land
undeveloped. The deed does permit cutting the vegetation on the Accreted Land and the Town’s
cutting rules have changed over the decades.

In the early 90°s when the deed restrictions were put in to place, the Town’s cutting rules
allowed adjacent owners a process to cut all species to 3°, essentially flat topping to create a
dense head shrub. By 2005, most species could be cut only to 5°, but many trees could not be cut.
The result was a 5 head shrub of myrtles punctuated by taller trees. Mr. Bluestein sued the
Town claiming that certain deed restriction language meant that the Town was not permitted to
change the cutting rules in any way that would degrade his ocean view or the value of his
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property. He also claimed that certain aspects of our Accreted Land policy were harboring public
nuisances. He sought monetary damages and he also sought a court order returning the Accreted
Land to a 3 flat top rule that would have cut everything much like a bush-hog or a lawnmower.

The Town and Mr. Bluestein have litigated for over a decade with some victories and setbacks
on both sides. Most recently, the Supreme Court issued an opinion that removed predictability
from what previously seemed to be very predictable deed language. The case was remanded for
trial. Court systems now almost uniformly encourage parties to mediate disputes prior to trail to
see if an agreed-upon compromise might be reached. Compromises are by nature outcomes that
leave both sides with something that is dissatisfying but which they can live with. Compromises
also offer three (3) important benefits: 1) they let the parties control the outcome; 2) they offer
certainty rather than rolling the dice; and 3) they offer closure and finality rather than another
decade of trial and appeal.

It is important to have a baseline understanding of court mediation. First, mediation is
confidential and the parties are not free to discuss what occurred in the room. Second, mediation
is intended to be final. Most often a mediation concludes with the parties binding themselves to a
term sheet before even leaving the mediation room. In this instance, the Town is a public body
and should in public debate whether to accept or reject today’s settlement terms that are on the
table. That is the purpose of today’s meeting. Renegotiating the proposed terms is not possible
during today’s meeting. The vote is strictly up or down. You either favor it as written, or you
oppose it as written. A trial would offer substantial uncertainty to both sides. At the extremes, a
victory for the plaintiff would have stripped the Town’s ability to stop plaintiff from bush-
hogging everything in the Accreted Land to 3* and could have opened the door for the Town to
pay monetary damages on top of that. A victory for the Town would have confirmed the Town’s
authority to keep the 2005 cutting rule in place. Notably though, a victory for the Town may not
have insulated the Town from nuisance claims in the future, so it is possible that even if the
Town’s right to the 2005 rule was confirmed, it might have still had to engage in additional
cutting of the Accreted Land based on the other legal doctrines. A victory also may not apply to
any subsequent ordinance change, so if the Town later wish to modify the 2005 rule, the process
of litigation could have restarted again.

I mentioned earlier that the Town’s actions with respect to the Accreted Land must comply with
the Land Trust deed restrictions. The Town has an excellent working relationship with the Land
Trust and values it. To that end, Council conferred with the Land Trust to get its reaction to the
proposed settlement that the Town considers today. The Land Trust has indicated that it does not
object to the arrangement. If this settlement document is approved, the next step will be the
development of a detailed work plan and consultation with various experts and entities to ensure
that the settlement here, if approved, is performed in a low impact manner. Let me close by
offering a final thought: throughout 10 years of litigation, the Town has consistently argued that
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